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Wednesday, 25 June 2014    WRN# 14.6.25 

The WRNewswire is created exclusively for AALU Members by insurance experts led by Steve 
Leimberg,  Lawrence Brody and Linas Sudzius. The WRNewswire  provides timely reports and 
commentary on tax and legal  developments important to AALU members, clients and advisors, 
delivered to your inbox as they happen. 

_________________________________________________________________ 

TOPIC:  PLR Says Sale of Life Policies by Joint Trust to Husband’s Irrevocable Grantor 
Trust Avoids Transfer for Value Problems 

CITES: PLR 201423009, Revenue Ruling 85-13, Revenue Ruling 2007-13. 

SUMMARY:  In  PLR 201423009 the IRS ruled that a transfer of a survivorship life insurance 
policy from a husband and wife grantor trust to a grantor trust of which the husband is treated as 
the owner for income tax purposes would not trigger the loss of the income tax exclusion at the 
insured’s death under the transfer for value rule for two reasons:  (1) with respect to the 
husband—there was no taxable event—he was treated for income tax purposes as owning the 
purported consideration both before and after the transaction and (2) the transfer of the wife’s 
interest in the policy qualified under Internal Revenue Code (“IRC”) Section 1041  as a gift to 
her husband (as an owner of his trust for income tax purposes) who therefore receives a 
carryover basis in the life insurance contracts from his wife and thus falls within a safe harbor to 
the transfer for value rule. 

FACTS:  According to the facts of the PLR, a husband and his wife are the grantors of the HW 
Trust. They represented to the IRS that—for federal income tax purposes—the trust (after certain 
amendments were made) was a grantor trust owned by the husband and wife.  The HW Trust 
owns and is currently the beneficiary of life insurance on the joint lives of the husband and wife.  
It also owns and is the beneficiary of individual insurance insuring only the life of the wife. 

The husband has created a second trust which he represented to the IRS is a grantor trust for 
federal income tax purposes owned solely by him.  It is proposed that the new trust, which has 
substantial income producing assets, purchase all the life insurance contracts from the original 
trust to ensure the funding of premiums for the life insurance contracts.  

http://www.legalbitstream.com/scripts/isyswebext.dll?op=get&uri=/isysquery/irlb13e/1/doc
http://www.actec.org/Documents/Revenue_Rulings/Revenue_Ruling_85-13.pdf
http://www.irs.gov/irb/2007-11_IRB/ar05.html
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RESULT:  The Service noted that IRC Section 101(a)(1) provides that, with certain exceptions, 
life insurance payable by reason of the death of the insured is not subject to income tax.  
However, it also noted that IRC Section 101(a)(2), the transfer for value rule,  provides that if a 
life insurance contract or any interest in a policy is transferred for valuable consideration, the 
exclusion from gross income is limited.  That limit is an amount equal to the sum of (1) the 
actual value of the consideration and (2) the premiums and (3) “other amounts” subsequently 
paid by the transferee.  The Regulations define the term "transfer for valuable consideration” as 
any absolute transfer for value of a right to receive all or part of the proceeds of a life insurance 
contract.  

The IRS divided its analysis of the proposed sale of the survivorship life insurance policy from 
the “old” to the “new” trust into two parts. 

First, the Service noted that, with respect to the husband, there was no taxable event. He was 
treated for income tax purposes as owning the purported consideration both before and after the 
transaction.  That reasoning is based on the fact that a "grantor trust" is generally disregarded for 
federal tax purposes.  Under Revenue Rulings 85-13 and 2007-13, a transaction cannot be 
recognized as a sale or exchange for federal tax purposes—i.e. there has been no taxable event—
if the same person (the grantor as alter ego of the trust) is treated as owning the purported 
consideration both before and after the transaction.  

Second, the Service addressed the implications of the wife’s interest in the survivorship life 
insurance policy in the original trust (in which she is a co-grantor) being sold to the new trust in 
which her husband is the sole grantor.  The IRS noted that a safe harbor exception to the transfer 
for value rule applies when the basis of the life insurance contract in the hands of the transferee 
is determined in whole or in part by reference to the basis of such insurance contract in the hands 
of the transferor.  In that case, the income tax exclusion for the proceeds at the insured’s death is 
not lost.  That safe harbor exception comes into play through the interaction of IRC Section 
1041(a)(1) which provides that no gain or loss is recognized on the transfer of property from an 
individual to such individual's spouse.  For income tax purposes, the transaction is treated as if a 
gift was made between the spouses in recognition of their inter-spousal unity.  That causes the 
basis of the transferee in the property to be the adjusted basis of the transferor—and therefore 
falls within the carryover of basis safe harbor.   

Under the facts of the PLR, the Service reasoned, the wife, in effect, sold the policy to the 
husband.  Based on an IRC Section 1041 analysis, the wife’s basis in the policy carries over to 
the husband, and the policy is, in effect, treated as being transferred by gift instead of by sale.  
Thus, the transfer for value rule does not apply. 
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The Service applied the same analysis to the single life policy on the wife, finding that there will 
be no transfer for value when the policy is sold by the joint grantor trust and purchased by the 
husband’s grantor trust. 

RELEVANCE: As noted above, the IRS concluded in this ruling that the proposed purchase of 
the life insurance contracts by the new trust from the old trust would not—for the two reasons 
stated—cause a loss of the income tax exclusion at the insured’s death.  The result here is 
consistent with prior IRS rulings involving the sale of a life insurance policy from one trust to a 
new trust created on the terms that the grantor now wishes to govern the policy proceeds.  The 
IRS first approved this approach in PLR 9413045, reapproved it in PLR 201235006, and again 
appears to bless it here.    

One of the key problems with a trust-to-trust transfer is determining the proper purchase 
price.  The selling trustee has a fiduciary duty to obtain the highest possible price and could be 
liable to the trust beneficiaries for selling at too low a price.  Conversely, the buying trustee has a 
fiduciary duty to pay the lowest possible price and could be sued for paying too high a price.  
The issue becomes more complex if the trustees of the two trusts are the same.  In any event, the 
fiduciaries should consider obtaining beneficiary consents to the purchase and sale, to protect 
themselves. 

What is the right way to value a policy when planning the sale from one trust to another?  It isn’t 
always clear.  While the gift tax regulations provide some guidance on how to value a particular 
policy, those regulations may not be completely reliable in setting a price for the sale of a trust-
owned life policy.  For example, how should a policy be valued when an insured’s health is 
worse than at policy issue, but the insured is not in a terminal condition?  Or how should a 
survivorship policy be valued when one insured is terminal, but the other insured is in the same 
risk classification as when the policy is issued? 

Because of the uncertainly over proper policy valuation, the fiduciaries should be careful to 
document how the sale price is determined and that both sets of beneficiaries approve it, before 
relying on the transfer for value avoidance technique described in this PLR. 

WRNewswire # 14.06.25 was written by Steve Leimberg of Leimberg & LeClair Inc. and 
Leimberg Information Services, Inc. (LISI). 

 
DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  

http://www.leimbergservices.com
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY 
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS, please be further 
advised of the following:  

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE 
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR.  

_________________________________________________________________ 

The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals. 


